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RECORD OF PROCEEDINGS

Petition(s) for Special Leave to Appeal (Civil) No (s) .3700/2012

(From the judgement and order dated P6/09 /2011 1 WE No.5284/2011

of The HIGH COURT OF BOMBAY AT AURANGABAD)

ASSN.OF COL. & UNIV.SUPERANNUATED TEACHER Petitioner (s)

VERSUS
UNION OF INDIA & ORS. pespondent (s)
(With office report)

Date: 30/01/2013 This Petition was called on for hearing today.

CORAM

HON'BLE MR. JUSTICE G.S: SINGHVI

HON'BLE MR. JUSTICE FAKKIR MOHAMED [BRAHIM KALIFULLA
For Petitioner(s) Mr. Amol Nirmalkumar Suryawanshil, Adv.
For Respondent(s) Ms. Asha Gopalan Naix, Adwv.

Mr . Navin Prakash, Adv.

1 the Court made the following

UPON hearing counse
' ORDER

Leave granted.

allowed in terms of the signed order.

The appeal is

(satish K.Yadav) (Phoolan Wati Arora)
Court Master Court Master

( signed order 1is placed on the file )
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—————————
(From the judgement and order dated 26/09/2011 in WP No.5284/2011
of The HIGH COURT OF BOMBAY AT AURANGABAD)
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Date: 30/01/2088  This Petibion was called on for hearing today.
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HON'BLE MR. JUSTICE G.S. SINGHVI
HON'BLE MR. JUSTICE FAKKIR MOHAMED IBRAHIM KALIFULLA

For Petitioner{s) Mr. Amol Nirmalkumar Suryawanshi, Aadv.

For Respondent (s) Ms. Asha Gopalan Nair, Aadv.
Mr. Navin Prakash, K & Rdwv.

UPON hearing counsel the Court made the following
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Leave granted.

The appeal is allowed in terms of thel signed:order.

(Satish K.¥adav) (Phoolan Wati Arora)
Court Master Court Master
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IN THE SUPREME COURT OF INDIA

CIVIL APPELLATE JURISDICTION

CIVIL APPEAL No.908 OF 2013
(Arising out of SLP(C)No.3700 “OF 2012)

Association of College & University
Superannuated Peachers 00 @y o TR e c R Appellant

versus

Union of India and others Respondents

Serilfiad to be wue eapy

AN e R &u_igg/t/_\&

Asslstant Ragiategy {dadlp
o T A
nrrsime Conrt gf
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-
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Leave granted.

Whether decision of the Government of Maharashtra to
pay the enhanced retirement/death gratuity to the employees
including the +teachers wof aided FEducational Institutions, Non-
Agricultural Universities, affiliated Non-Government Colleges and
Agricultural Universities with effect from 3.9 2009 is
discriminatory  and  vieolative of &rticiles 14 and: 16 @ of the
Constitution is the question which arises for consigeration in
this . appeal , filed against. order dated  26.9. 2011\ passed by the
Division .Bencll of the ' Bombay High Court vide ‘which the writ
petation: filead by ithe ‘appelliant fori lssue of a mandamus. toe the
', respondents to give effect to Government Resolution dated
21,08 .2008  with , effect, Erom. 1.132006 and pay difFerence in the
amount. of gratuity calculated as per the ceiling of Rs.? lacs was
dismissed.

On the recommendations of the Sixth Pay Commission, the

State Government decided to raise the ceiling of the =zetirement
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g.rat‘uity and death gratuity from Rs.3.5 lacs to Rs.5 lacs with
effect from 01.01.2006. This was reflected in Government
Resolution dated 05.05.2009. After three and half months,
Government Resolution dated 21.8.2009 was issued and ceiling of
retirement gratuity and death gratuity was further raised from
Rs.5 lacs to Rs.7 jacs Dbut the same  Wwas made effective‘ from
1:.9.2009:

The appellant, which has been espousing the cause of
retired College and University Teachers of Maharashtra,
represented to thei (state Government for change of the date
specified in Government Resolution dated F g 2009 trom 19,2009
to 1.1.2006 but failed to elicit any Tresponsc from the latter.
Thereupon, the appellant fil.ed writ petition, which, as mentioned
above, was dismissed by the High court.

The Division Bench of the High Court distinguished the
judgments of this Court in D.S. Nakara V. Union of India (1983 1
SCeasish,  UB. Raghavendra Acharya v. State of Karnataka (2006) 9
scc 630, Union of \India: V. SPS vains f(Retd.) AIR 2008 'SC " (Supp)
598‘ and Atmaram G. Mohite V. State of Maharashtra 2004 2)
Mh.L.Jd. 729 by observing that those cases related to
discrimination in grant of pension and not of raising the ceiling
of gratuity. The Division Bench further observed thath ~the
Government 's decision to raise. the ceiling of gratuity had no
nexus with the recommendations of the Pay Commission and It was
within the domain ol Ehe State Government to specify the

particular date for determining the eligibility of the employees



to get enhanced gratuity.
We have heard learned counsel fox the parties.
Government Resolutions dated 5.5.2009 and 21.8.2009, which have

bearing on the appellant’s plea read as under:

“GOVERNMENT OF MAHARASHTRA
Finance Department
Government Resolution No.PEN-1009/31/SER-4
Mantralaya Mumbai-400032, dated 5" May 2009
Read: - 1)

Government Resolution, Finance,
Department No.PEN 1005/115/Ser-4.

2)

Government Resolution, Finance,
Department No .Vepur
1209/C.R.20/Ser-9. Dated 27

February 2009
RESOLUTION

As per the recommendation o'f sixth pay
commission, Government is decided to raise the
ceiling on the maximum amount of Retirement
Gratuity land Death CGratuity ifrom Rs.3. 80 "lakhs to
Rs.5 ILakhsewithiecffeet from 13 January« 2006

2 Government . is alseo. ‘pleased: jto ndirect: that
above decision should, mutatis mutandis, apply to
those employees of recognized and aided
Educational tnstituktions, Non—-Agricultural
Universities and affiliated Non—-Government
Colleges i andi Agricultural  Universities ' to' whom
the pension scheme (Maharashtra Civil Services
(Pension) Rules, 1982) is made applicable.

34 In exercise of -the powers conferred by the
proviso. to: Sectioeon 248 of the Maharashtra "Zilla
Parishads and Panchayat Samities act, 1961 (Man.
V. ©of..1962) and lef alli:thellother ipowers “enabling
it in that behalf, Government is further pleased
to decide that the above decision apply =to the
pensioners of 2zilla Parishads.
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4. This Government Resolution is available on
the web site of Government of Maharashtra i.e.
"www.maharashtra.gov.in” and its computer code

number is 20090506122612001.
GOVERNMENT OF MAHARASHTRA

Finance Department
Government Resolution No.PEN-1009/69/SER-4
Mantralaya Mumbai-400032, dated 21°* August, 2009.

Read: - 19

Government Resolution, Finance,
Department No.PEN 1005/115/Ser-4.

2)
Government Resolution, Finance,
Department No.PEN-1009/31 /SER-4,

dated 5" May, 2009
RESOLUTION

Government .has decided to raise the ceiling
on the maximum amount of Retirement Gratuity and
Death Gratuity. fromi:Rs.5.600 dakhe kg REe T 00
Lakhs with effect from 1°° September, 2009.

2 Covernment is also pleased to direct that
above decision should, mutatis mutandis, apply to
those employees of recognized and aided
Educational Institutions, Non-Agricultural
Universities and affiliated Non-Government,
Colleges  iand! Adriculturadl Universities | tol whom
the pension scheme (Maharashtra = Civil Services

(Pension) Rules, 1982) is made applicable.

S In exercise of the powers conferred by the
proviso to Section 248 of the Maharashtra Zilla
Parishads and Panchayat Samities tackt, ¥ 196H - (Mah .
V.iof 11962) wandi of jall’ &£he ether powers enabling
it in that behalf, Government is further pleased
to decide 'that . the ! above ! decision apply to the
pensioners of Zilla Parichads.

4. This Government Resolution is available on
the web site of Government of Maharashtra i.e.
“"www.maharashtra.gov.in” and its | computer ' code

Rumber is:200905061226#2001.. "

The reason  why T 329006 was fized in R dated
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5.5.2009 for grant of enhanced gratuity to the employees was that
the recommendations of the Sixth Pay Commission had been made
effective from that date. However, the respondents did not offer
any tangible explanation Dbefore the High Court fof fixing
01.09.2009 as the cut-off date for grant of benefitiiiof further
enhancement in gratuity from Rs.5 lacs tof Re: 7 idacsi'The “Pivision
Bench of the High Court did notice that two different cut-off
dates had been specified in the Government Resolutions but did
not make any effort to ascertain the rationale or intelligible
differentia for the decision of the State Government not to grant
further enhancement in gratuity w.e.f. 1.1.2006 and negated the
appellant’s claim on the hypothesis that the Government has the
power to fix ‘the particular date for grant of gratuity.

In our view, in the absence of any rationaie for fixing
01.09.2009 as the cut-off date for grant of enhanced gratuity to
the employees, the decision of the Government is liable to be

declared as discriminatory and violative of Articles . 14 =and 16 of

the Constitution and the High Court committed an error Dby

refusing relief to the appellant by distinguishing the judgments
of this Court without any real distanction: Like pension,

graturEy | 1S ong of wthe retiral benefits payable to an employee.

\ Therefore, the ratio of the judgments of this..Court \in twhich it

was held that the cut off date fixed by the State/public employer

for grant of higher pension 1S5 discriminatory has direct bearing

on the appellantis velaim. #n R'I  Marwaha v. Union. of .india,

(1987) 4 Ssceciidl® EHiS Y Court " considexred whether the services
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r‘endéred by - the | @mppelliant.! iIn i Endian'Council "of "Agricultural
Research should be added to the service under the Central
Government for the purpose of grant of pensionary benefits. He
filed : writ petition wunder “Artiede "32 ‘ot ' the 'Constitutzon
questioning the date specified in lorfice memorandum dated
29.8.1984 for counting of the service in the autonomous bodies.

After considering the rival contentions, this Court held:

“There is no dispute that such a person gets the
benefit of the service put in by him under the
Central Government for purposes of his pension.
But another pensioner who has put in service
under the Central Government during the same
period will not get similar concession if he has
retired prior to the date of the Government Order
if panma 7 of .that order is dpplied te Rhim.., The
result will be that whereas 1in the £first case
there i1s pensionary. laiability of @ fEhe Central
Government in the second case it does not exist
although the period of service under the Central
Government is the same. This discrimination
arises on account of the Government Order. There
Esimo 'justiftication for denying the Dbenefit of
the Government Order to those who had retired
prior to the date on which the Government Order
was 1issued. The respondents have not furnished
any acceptable reason in support of their case,
except saying that = the ' petitioner @ was  not
entitled to the benefit of the Government Order
because  the order sawys that it would not  be
applicable to those who had retired prior to the
date on which it was issued. In the absence of
any ‘explanation  which 1is worthy of consideration
it has to be held that the classification of the
pensioners who were working in the
government/autonomous bodies into two <classes
merely on the basis of the date of retirement as
unconstitutional as' it bears mno 'nexus! to i the
object to be achieved by the order.

We do not also find much substance in the plea
that this concession being a new one it can only
be'' prospective ' in  operation and  cannot  be
extended to employees who have already retired.
It 1s true.that 3f i1s prospeetive in operation in
the sense that the extra benefit can be claimed
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only after August 29, 1984 that is the date of
issue of the Government Order. But 1t Certainly
looks backward and takes into consideration the
past event that is the period of service under
the Central Government for purposes of computing
qualifying service because such additional
service can only be the service rendered Prior to
the date of issue of the Government Order. By
doing so the Government Order will not become an
order having retrospective effect. It wskill
continues to be prospective in operation. Whoever
has rendered service during any past period would
be.. entitled €6 “¢laim the additional financial
benefit of that service if he is alive on August
29, 1984 under the Government Order but with
effect from August 29, 1984~

g T.S.Thiruvengadam g Secretary to Government of
India (138933 & Masica 174 ; this Court considered the question
whether the service of the appellant under the Central Governmeﬁt
should be added to his service in the public undertaking in which
he was subsequently absorbed ot £Ha Purpose ot} grant (o)
pensionary benefits. ‘After noticing the object of Memorandum

dated June 16, 1967 issued by the Government, this Court

observed:

"He g8 not. also, find substance in the contention
that the revised benefits being new it could only
be prospective in operation and cannot be extended
to employees who were absorbed earlier. T e o
doubt correct that the memorandum dated June 16,
1067 s o Prospective which only means that the
benefits therein can be claimed only after June
16, 1967, T memorandum, however, takes into
consideration the past event that is the Period of
service under the Central Government tor © the
purposes of giving pro rata pension. Whoever has
rendered pensionable service prior to coming into
force of the memorandum would be entitled to claim
the benefits under the said memorandum.
Restricting the benefits only to those who were
absorbed in public undertakings after June 16,
1967 would be arbitrary and hit by Articles 14 and
16 of fhe Constitution.”



Likewise, in M.C.Dhingra v. Union of India (1996) 7 scc
564, the cut off date fixed for grant of pensionary benefits to

the employees was held to be discriminatory and unconstitutional.

In V. Kasturi v. Managing Director, SBI, Bombay (1998)
8 'SCC 30, .this Court examined wvarious facets of discrimination in
the mattexr ' of grant of  higher pensionary ©benefits to the
employees, referred to large number of precedents and carved out
two categories of employees, one of which was held entitled to
higher retiral benefits and the other was held not entitled to

such benefit. The proposition laid down in that case is extracted

below:

"From the aforesaid resume of relevant decisions
of this Court spread over the years to which our
attention was invited by learned counsel for the
respective parties, the following legal position
clearly gets projected.

Category T

If the person retiring is eligible for pension at
the time of his retirement and if he survives
taill. ithe imeiof subsequent amendment of the
relevant pension scheme, he would become eligible
to get enhanced pension or would become eligible
to get more pension as per the new formula of
computation of pension subsequently brought into
force, he would be entitled to get the benefit of
the amended pension provision from the date of
such order as he would be a member of the very
same class of pensioners when the additional
benefit is being conferred on REL - OF them. Tn
such a situation, the additional benefit
available to the same class of pensioners cannot
be . denied to: him on ‘the ground that he had
retired prior to the date on which the aforesaid
additional benefit was conferred on all the
members of the same class of pensioners who had
survived by the time the scheme granting
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additional benefit to these pensioners came into
force. The line of decisions tracing their roots
to the ratio of Nakara case would cover this
category of cases.

Category II

However, if an employee at the time of his
retirement is not eligible for earning pension
and stands outside the class of pensioners, if
subsequently by amendment of the relevant pension
rules any beneficial umbrella of pension scheme
is extended to cover a new class of pensioners
and when such a subsequent scheme comes into
force, the erstwhile non-pensioner might have
survived, then only if such extension of pension
scheme to erstwhile non-pensioners is expressly
made retrospective by the authorities
promulgating such scheme; the erstwhile non-
pensioner who has retired prior to the advent of
such extended pension scheme can claim benefit of
such a new extended pension scheme. If such new
scheme is prospective only, old retirees non-
pensioners cannot get the Dbenefit of such 'a
scheme even if they survive such new scheme. They
will remain outside its sweep. The decisions of
this Court covering such second category cf cases
are: Commander, Head Quarter v. Capt. Biplabendra
Chanda and Govt. of T.N.. v. K. Jayaraman and
others to which we have made a reference earlier.
T.F the claimant for pension benefits
satisfactorily brings his case within the first
category of cases, he would be entitled to get
the additional benefits of pension computation
even if he might have retired prior to the
enforcement of such additional beneficial
provisions. But if on the other hand, the case of
a retired employee falls in the second category,
the $£act thet he retired peier to Ethe relevant
date . of the coming inte eoperation ef the new
scheme would disentitle him from getting such a
new benefit.”

The appellant’s case falls in Category I identified in
the judgment \offt V. Kasturi's ease because the retiring/retired
teachers of . Colleges and Universities were already getting

gratuity and they were granted the benefit of higher gratuity in

terms of Government Resolution dated 5.5.2009. Thus, there is no
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Justification, legal or otherwise, to deny them benefit of higher
gratuity with effect from 01.01.2006.

In the result, the appeal is allowed and the impugned
order is 'set ‘aside., The cut=off date, i.e. 01.09.2009 specified
in G.R.dated 21.08.2009 ‘as ‘declared wrnconstitutional and it is
held that the employees governed by Government Resolution dated
5.5:2009 ‘are entitled to the benefit w©f enhanced gratuity, id.e.
Re.H - lacsy

As a sequel to the above, we direct that within three
months from the date of receipt/production of copy of this order,
State Government shall pay to the members of the appellant and
other similarly situated employees difference of the gratuity
already paid: and enhanced gratuity payable in terms of G.R. dated

21...08. 2600.¢ .. The parties are left to bear their own costs.

(G .S . STNGHVI)

............. RN T

(FAKKIR MOHAMED IBRAHIM KALIFULLA

NEW DELHI;
JANUARY 30, 2013.
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IN THE SUPREME COURT OF INDIA

CIVIL APPELLATE JURISDICTION

CIVIL APPEAL No.908 OF 2013
(Arising out of SLP (C)No'. 3700 OF 52012)

Association of College & University

Supekennuated Teachers 0 BRI e X Appellant

versus

Union of India and others Respondents

i)

L &_{M’M

Assistent Ragissres {dadlp
B3 oL .\

&
Leave granted “*gﬁmmNZMQGﬁgggmﬁg

-
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Whether decision of the Government of Maharashtra to
pay the enhanced retirement/death gratuity to the employees
including the teachers of aided Educational Institutions, Non-
Agricultural Universities, affiliated Non-Government Colleges and
Agricultural Universities with effect from 1:9.2009 is
diseniminatoRy = dand | wvielative  of Articies 14 sand 816 ofs the
Constitbutionis is) the guestion which laricsas . for consigeration in
this s appeal | filed against . omden ddated 1 26.9 2011 passed ‘bysthe
Division Bepgech of the Bembay High Court ' wvide which ‘the wrif
petition, filed by the appellant for #Hssue of a mandamus te.the
j'respondents to give effect to Government Resolution dated
21.08.2009 with effeet from 1.1.2006 and pay difference in the
amount of gratuity calculated as per the ceiling of Rs.7 lacs was
dismissed.

On the recommendations of the Sixth Pay Commission, the

State Government decided to raise the ceiling of the retirement
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g:rat‘uity and death 'gratuity’ ‘from Rs.3.8dacsl to Rs.5. daes with
effect from 01.01.2006. This was reflected in Government
Resolution  dakted 1105:05.2009. After three and half months,
Government Resolution dated 21.8.2009 was issued and ceiling of
retirement gratuity and death gratuity was further raised from
Rs' 5" Jacs( to Rs:i7 lacs but the sameywas made effective . from
1.9 2009

The appellant, which has been espousing the cause of
retired College and University Teachers of Maharashtra,
represented . to . the State | Government  foxr change of the date
specified in Government Resolution dated 21.8.2009 from 1.9.2009
to 1.1.2006 but failed to elicit any tecponse fron' the datter.
Thereupon, the appellanfc filed writ petition, which, as mentioned
above, was dismissed by the High Court.

The Division Bench of the High Court' distinguished the
judgments of «£his Court in D.S. Nakara v. Union of India (1983) 1
SCCH305 ., U.P.  Raghavendra Achdrya w. ! State (of Karnataka' (2006) 49
SCC U630 \\Union of dndia . SPS Vains ' (Retd.)  AIR 2008 WHE" (Supp)
598 and Atmaram G. Mohite wv. State of Maharashtra 2004 £2)
Mh T J 72.9 by observing that those cases related to
discriminatios in grant of pension and not of raising the '‘cexlrng
of gratuxaty. The Division Bench further observed that the
Government's decision to raise the ceiling of gratuity had no
nexus with the recommendations of the Pay Commission and it was
within the domain of the State Government to IsSpecity the

particular date for determining the eligibility of the employees



to get enhanced gratuity.
We have heard learned counsel for the parties.
Government Resolutions dated 5.5.2009 and 21.8.2009, which have

bearing on the appellant’s plea read as under:

“GOVERNMENT OF MAHARASHTRA
Finance Department
Government Resolution No.PEN-1009/31/SER-4
Mantralaya Mumbai-400032, dated 5" May 2009

Read: - 1)

Government Resolution, Finance,
Department No.PEN 1005/115/Ser-4.

2)

Government Resolution, Finance,
Department No .Vepur
1209/C.R.20/Ser-9. Dated ST

February 2009
RESOLUTION

Asii pexrs: the recommendation of sixth pay
commission, Government (is decided ‘to raise the
ceiling on the maximum amount of Retirement
Gratuity (and Death Gratuity: from Rsil3.50vliakhs to
Rg.5 Lakhs:withieffect fFrom: 0°% January 2006

20 Gowemnment .:as: ailso ipleased  itolndisreet: that
above decision should, mutatis mutandis,  apply to
those employees of recognized and aided
Educational Institutions:; Non-Agricultural
Universities and affiliated Non-Government
€olleges and . Agricultural @ Universitiés @ ‘to whom
the pension scheme (Maharashtra 'Civil . Services
(Pension) Rules, 1982) is made applicable.

3 In exercise wof the powers conferred by the
proviso. to: Sectioen 248 ofi the  'Maharashtra 'zZilla
Parishads. .and Panchayat Samities 'act, #1961 ' (Man.
V of 1962) and of all ithe other powers enabling
it in that behalf, Government is further pleased
to decide that the above decision apply to the
pensioners of Zilla Parishads.
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4. This Government Resolution is available on
the web site of Government of Maharashtra i.e.
“www.maharashtra.gov.in” and its computer code

number is 20090506122612001.
GOVERNMENT OF MAHARASHTRA

Finance Department
Government Resolution No.PEN-1009/69/SER-4
Mantralaya Mumbai-400032, dated 21°* August, 2009.

Read: - 1)

Government Resolution, Finance,
Department No.PEN 1005/115/Ser-4.

2)

Government Resolution, Finance,
Department No.PEN-1009/31 /SER-4,
dated 5% May, 2009

RESOLUTION

Government has decided to raise the ceiling
on the maximum amount of Retirement Gratuity and
Death \Gratuity fromiiRs:5:.00  "lakhs to RSOV 00
Lakhs with effect from 1°t September, 2009.

AR Government is also pleased to direct that
above decision should, mutatis mutandis, apply to
those employees of recognized and aided
Educational Instatutdieons Non-Agricultural
Universities and affilsated Non-Government,
Colleges and Agricultural Universities to whom
the pension scheme (Maharashtra Civil Services

(Pension) Rules, 98 3% made applicable.

Sk In exercise of the powers conferred by the
proviso to Section 248 of the Maharashtra Zilla
Parishads and Panchayat Sanmities aet, 1961 (Mah.
Viof 1 1962) handl of 1413 thHel iother powers enabling
it in that behalf, Government is further pleased
to decide that the above decision applytiits " the
pensioners of Zilla Parishads.

4. This Government Resolution is available on
the web site of Government of Maharashtra i.e.
"www.maharashtra.gov.in” and its computer code

number is 20090506122612001 .~

The 1reason why 1.1.2006 was fixed IR GHR

dated
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5.5.2009 for grant of enhanced gratuity to the employees was that
the recommendations of the Sixth Pay Commission had been made
effective from that date. However, the respondents did not offer
any tangible explanation ©before the High Court fo'r fixing
01.09.2009 as the cut-off date for grant of benefit of further
enhancement in gratuity from Rs.5 lacs to Rs.7 lacs. The Division
Bench of the High Court did notice that two different cut-off
dates had been specified in the Government Resolutions but did
not make ‘any effort fto ascertain the rationale: or intelligible
differentia for the decision of the State Government not to grant
further enhancement in gratuity w.e.f. 1.1.2006 and negated the
appellant’s claim on the hypothesis that the Government has the
power to fix the particular date for grant of gratuity.

In our view,. in the absence of .any rationale. for fixing
01.09.2009"as the cut-off date for grant of enhanced grataeity to
the employees, the decision of the Government is liable to be
declar(;_d ds 'diseériminatory and wviolative of Articles 14 and 16 of
the Constitution and the High Court .committed . an enror by
refusing relief to the appellant by distinguishing the judgments
of thixs Court without any real distinction. Like pension,

gratuity 4is ‘one of the retiral benefits payable to an employee.

\. Therefore, the ratio of the judgments of this Court in which it

was held that the cut off date fixed by the State/public employer
for grant of higher pension 1is discriminatory has direct bearing
on the appellant’s iclaim: s RN TMaewaha v . Union of  India,

(:1:9.87) 4. SEEs Sl this Court considered whether the services

|

i

L



r;andéred by the appellant in 1Indian Council of Agricultural
Research should be added to the service wunder the Central
Government for the purpose of grant of pensionary benefits. He
filed writ petition under Article 82 'of 'the Constitution
questioning the date specified in = office memorandum dated
29.8.1984 for counting of the service in the autonomous bodies.

After considering the rival contentions, this Court held:

“There is no dispute that such a Person gets the
benefit of the service put in by him under the
Central Government for purposes of his pPension.
But another pensioner who has pPut in service
under the Central Government during the same
pPeriod will not get similar concession it he hoe
retired prior to the date of the Government Order
if para 7 of that order is applied to him. The
result will be that whereas in the first case
there is pPensionary liability of the Central
Government in the second case it does not exist
although the period of service under the Central
Government is the Same. This discrimination
arises on account of the Government Order. There
is no justification for denying the benefit of
the Government Order to those who had retired
Prior to the date on which the Government Order
was 1issued. The respondents have not furnished

except Saying . thot the petitioner wasw onot
entitled to the benefit of the Government Order
because the order eye Chabk. 3k wenld  hop be
applicable to those who had retired Prior to the
date on which it was issued. In the absence of
any explanation which is worthy of consideration
it has to be hold that the classification of the
Pensioners who were working in the
government /autonomous bodies into two classes
merely on the basis of the date of retirement as
unconstitutional as it bears no nexus o, the
object to be achieved by the order.

We do not also find much substance in the Plea
that this concession being a new one it can only
be prospective in operation and cannot be
extended to employees who have already retired.
It is true that it is prospective in operation in
the sense that the extra benefit can be claimed
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only after August 29, 1984 that is the date of
issue of the Government Order. But it eertainly
looks backward and takes into consideration the
past event that is the period of service under
the Central Government for purposes of computing
qualifying service because such additional
service can only be the service rendered prior te
the date of issue of the Government Order. By
doing so the Government Order will not become an
order having retrospective effect. It & stdll
continues to be prospective in operation. Whoever
has rendered service during any past period would
be entitled to claim the additional financial
benefit of that service if he is alive on August
29, 1984 wunder the Government Order but  with
effect from August 29, 1984.~

In T.S.Thiruvengadam v. Secretary to Government of
India (1993) 2..85Ca élgyas this Court considered the question
whether the service of the appellant under the Central Government

should be added to his service in the public undertaking in which

he was subsequently absorbed for = the purpose of  grant of

pensionary benefits. Aften mnoticing™ the object of Memorandum
dated June 16 1967 issued by the Government, this Court
observed:

“We do not, also, find substance in the contention
that the revised benefits being new it could only
be prospective in operation and cannot be extended
to employees who were absorbed earlier. It is no
doubt correct that the memorandum dated June 16,
1967 is prospective which only means that the
benefits therein can be claimed only: after June
456, ~ 4967 V" ihe memorandum, however, takes into
consideration the past event that is the period of
service under the Central Government for"""the
purposes of giving pro rata pension. Whoever has
rendered pensionable service prior to coming into
force of the memorandum would be entitled to ‘cldim
the benefits under the said memorandum.
Restricting the benefits only to those who were
absorbed in public undertakings after June 16,
1967 would be arbitrary and hit by Articles 14 and
16 of the Constitution.”



Likewise, in M.C.Dhingra v. Union of i\ Endia (L986) 7 sec
564, the cut off date fixed for grant. of pensionary benefits to

the employees was held to be discriminatory and unconstitutional.

In V. Kasturi v. Managing Directior, SBI, Bombay (1998)
8 ScC 30 EhY = Court examined various facets of discrimination in
the matter O£ Ngrant of higher pensionary benefits to: kthe
employees, referred to large number of Precedents and carved out
two categories of employees, one of which was held entitled to
higher retiral Denefits and the other was held not entitled to

such benefit. The Proposition laid down in that case is extracted

below:

“"From the aforesaid resume of relevant decisions
of this Court spread over the Years to which our
attention was invited by learned counsel for the
respective parties, the following legal position
clearly gets Projected.

Category I

If the person retiring 95 eligible for Pension at
the time of his retirement and if he survives
till. . Ehe Eime  of Subsequent amendment of . the
relevant pension scheme, he would become eligible
to get enhanced pension or would become eligible
to get more pension as per the new formula of
computation of pension subsequently brought into
force, he would be entitled to get the benefit of
the amended pension provision from the date of
such order as he would be a member of the very
Same class of pensioners when the additional
benefit isg being conferred on Sil Of tham. . Ins
such a situation, the additional benefit
available to the same class of pensioners cannot
be denied to him ' on "the ground that he hadg
retired prior to the date on which the aforesaid
additional benefit WEs conferred on . all the
members of the same class of pensioners who had
survived by the time the scheme granting
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additional benefit to these pensioners came into
force. The line of decisions tracing their roeots

to the ratio of Nakara case would cover this
category of cases.

Category II

However, if an employee at the time of his
retirement is not eligible for earning pension
and stands outside the e¢lass of pensioners, if
subsequently by amendment of the relevant pension
rules any beneficial umbrella of pension scheme
is extended to cover a new class of pensioners
and when such a subsequent scheme comes into
force, the erstwhile non-pensioner might have
survived, then only if such extension of pension
scheme to erstwhile non-pensioners 1is expressly
made retrospective by the authorities
promulgating such scheme; ' the erstwhile non-
pensioner who has retired prior to the advent of
such extended pension scheme can claim benefit of
such a new extended pension scheme. If such new
scheme is prospective only, old retirees non-—
pensioners cannot get the benefit of such a
scheme even if they survive such new scheme. They
will remain outside its sweep. The decisions of
this Court covering such second category of cases
are: Commander, Head Quarter v. Capt. Biplabendra
Ghanda and Govt. of T.N.\ v. K. Jayaraman and
others to which we have made a reference earlier.
iEa the claimant for pension benefits
satisfFactorily brings his case withih the Ifirst
category of cases, he would be entitled to get
the additional benefits of pension computation
even if he might @ have retiwed ' prier to . the
enforcement of such additional beneficial
provigions: But if en the other hand, the case of
a retired employee falls in the second category,
the fact that he retired prier to the relevant
date of the coming ' inke operation o©f the new

scheme would disentitle him from getting such a
new benefit.”

The dppellant’s case falls in Category I identified 1In

the Jjudgment of V. Kasturi’s case because the retiring/retired

teachers of Colleges and  Universities were already getting

gratuity and they were granted the benefit of higher gratuity in

terms of Goverament Resolution dated '5.5.2009. Thus, ‘there 13I8 no
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.
justification, legal or otherwise, to deny them benefit of higher
gratuity with effect from 01.:03.2006.

In the result, the appeal is allowed and the impugned
order is set aside. The cut-—off date, i.e. 01.09.2009 specified
in G.R.dated 21.08.2009 1is declared unconstitutional and it is
held that the employees governed by Government Resolution dated
5.5.2009 are entitled to the benefit of enhanced gratuity, 1i.e.
Rs.7 lacs.

As a sequel to the above, we direct that within three
months from the date of receipt/production of copy of this oxdex,
State Government shall pay to the members of the appellant and
other similarly situated employees difference of the gratuity

already paid and enhanced gratuity payable in terms of G.R. dated

21508 200E. The parties are left to bear their own costs.

(G. S SINGHVT)

............. &Jl;}.............J.

(FAKKIR MOHAMED IBRAHIM KALIFULLA

NEW DELHI;
JANUARY' 30, 2018%



